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1.  Introduction

The purpose of this note is to aid institutional consideration of this matter should a particular governing body be mindful to address the issue.  Section 7 raises a number of matters which should be carefully considered.  It should be noted that CUC does not have a policy on this matter which is entirely the responsibility of the individual governing body to determine having regard to its own circumstances. 

In the 2004 CUC Guide for Members of HE Governing Bodies reference was made to payment as follows:-

“Although a number of sectors now remunerate their non-executive directors for their services, in the HE sector normal practice is to pay only such incidental travelling and subsistence expenses or other allowances to lay members as the governing body may determine.  In exceptional circumstances, however, it may be deemed appropriate to remunerate a lay officer.  Where this is the case such payments should be commensurate with the duties carried out and shall be reported in the audited statement of accounts.” 

In 2004 it was understood that one institution had agreed to remunerate its chair and more recently a University has advertised for a Chair of Council potentially with an honorarium of £20,000.  Arguments in favour of some form of remuneration, either by way of formal pay or of an honorarium, tend to revolve around the following considerations:

· The need to recompense skilled talent for the work involved or other financial opportunities foregone in accepting a voluntary appointment


· The need to attract younger people or people from minority or ethnic groups for whom voluntary work may involve financial loss or otherwise affect their daytime earnings


Counter arguments revolve around issues of possible compromise to the independence of governing bodies and confusion in the division of responsibilities and relationships between governing councils and their executives.

The issues involved are not unique to universities.  Nor has the issue yet aroused much controversy or debate in university circles.  While the CUC does not expect to develop a formal policy on this issue, which is one for institutions, it was agreed that a paper would be prepared on this subject setting out the issues which needed to be considered and referencing the charitable and health sectors.  US and international experience has also been drawn on.

2.  Charity Law
Since universities are charitable bodies charity law and guidance from the Charity Commission (CC11 Payment of Charity Trustees) is a useful starting point for England and Wales, but is thought to be also relevant for Northern Ireland and Scotland.  Charity law states that trustees cannot receive any benefit from their 

charity in return for any service they provide to it unless they have express legal authority to do so. This authority derives either from a specific clause in the charity’s 

governing document or, where that does not exist, specific approval from the Charity 

Commission. In England in the future that responsibility will be exercised by HEFCE acting as the charity regulator. 

The rule that a trustee cannot receive any benefit from his or her charity trust without explicit authority is based on the principle that trustees should not be subject to any conflict between their duties to their charity trust and their personal interests unless the possibility of personal benefit which gives rise to that conflict is transparent. 

Where an approach is made to the Charity Commission for special permission, a number of factors are taken into consideration.  These are set out in CC11 referred to above; they include the following:-

· Are the number of trustees to be paid in a minority? – generally it is recommended that no more than one or two trustees should be paid.
· What evidence do the trustees have to show a lack of willing volunteers with the required skills?
· What arrangements are in place for reviewing performance and for assessing whether there is a continuing need for paid trusteeship?
· Has the impact on the degree of personal liability been discussed with the trustee in question as a higher standard of care is expected of a paid trustee?

The principle of unpaid trusteeship has been one of the defining characteristics of the charitable sector and this has contributed to public confidence in the sector and as will be seen from the above, the presumption of the regulator has been against payment. 

3.  NHS Trusts 

While school governors are not paid, a parallel which is sometimes drawn is with non- executive directors of NHS Trusts.  NHS Foundation Trusts (of which there are 73) pay chairmen between £40K and £60K per annum and non-executives around £15K.  NHS Primary Care Trusts (of which there are 133) pay chairmen between £35K and £45K per annum and non-executives around £15K.  The remaining 150 NHS Trusts pay chairmen up to £30K and non-executives £7.5K.  NHS Guidance indicates that they are expected to devote at least two and a half days per month to their duties and they are subject to performance appraisal.  The following points are also relevant when considering the comparison:-

· Trust Boards are small with 11 members, of which 6 are non-executive.  In this respect they are much more akin to plc boards, many of which will have fewer than 12 on their boards

· Members are appointed by the Secretary of State through a rigorous national open selection process undertaken by the Appointments Commission

· Non-executive directors share exactly the same liability as executive directors

4.  Housing Associations

These are registered social landlords and charities and subject to the Charity Commission.  In 2003 the Charity Commission confirmed that the larger Housing 

Associations could, if they wished, pay members of their boards.  Guidance on this matter is issued by the regulatory body, the Housing Corporation.  The maximum is £25K for chairmen and £18K for directors.  It should be noted that its guidance published this year refers to CC11 and adds “it will be a major step for any association to move from the traditional position of voluntary board membership to a paid board.  This should be backed up by correspondingly robust analysis and systems”.  A strong business case is required to demonstrate how remuneration will lead to improved governance.  The Housing Corporation’s Good Practice Note on Board member remuneration is a useful document which inter alia raises the issue of the correlation between remuneration and size of the board.

Another example of a remunerated body is the Police Authority, remuneration varying according to the county.

5.  International Practice

To the knowledge of the Association of Governing Bodies ( AGB) there are no examples of payment of chairs or trustees in US universities.  This is because:-

· The corporate model is seen as being inapplicable to the not for profit sector

· It is seen as blurring the distinction between the respective roles of the executive and trustees 

· There would be a potential conflict of interest because many trustees actually donate to their universities and there is a strong expectation that they will do so

· The spirit and (sometimes) the letter of non profit and tax exempt incorporation would be violated in many states and would conflict  with federal Internal Revenue Service regulations

It is understood that one university in Australia is currently considering the question of payment of lay governors.  In Spain one university currently pays its chair but the appointment process is a political one.  In the Netherlands which has adopted an extreme private sector model  of governance with governing bodies of no more than seven wholly drawn from the corporate business sector, governors are paid.

6.  Recruitment and Retention 

It is sometimes claimed that not paying lay members militates against the equality and diversity agenda though as yet no systematic evidence appears to have been adduced for this.  

The last CUC Governance Survey conducted in early 2006 does contain information relevant to issues of recruitment and retention.  Ninety –three institutions (79% rate ) responded.  The following are some relevant points from the survey:-

· When the current governance changes are implemented the average  size of governing bodies in the pre-92 sector will be 27.8

· 26% of respondents had considered paying lay governors, but all except one had rejected the idea , the principal reasons stated being that this would undermine the public service ethos and compromise the independence of lay governors

· 68 institutions (split evenly between pre- and post -92) have a membership which is 20%+ female and ethnic minority numbers are on the increase – 27% have more than 10% (up from 21%  two years earlier) but this still leaves 25% of institutions which have a lay membership which is more than 80% male

· Of the 19 institutions which said they had difficulty in recruiting and retaining members only 1 cited inability to pay as the reason, the principal reasons being time commitment expected of governors and shortage of particular kinds of experience/background

7. 
Summary of Issues to be Considered
When a governing body is considering the issue of payment of the chair and/or members of the governing bodies, it is recommended that the following are taken fully into account:-

· The implications of Charity Law as referenced above though it should be noted that what is said in 1. above does not constitute legal advice nor is it a substitute for it


· A clear demonstration that the standard of governance would thereby be raised

· The implications, particularly for the relationship between Chairman and Vice-Chancellor/Principal and the division of responsibilities between governing body and executive, of moving towards a corporate model where non-executive directors are paid.

· The question of the size of the governing body – it is unlikely to be appropriate or affordable to pay relatively large numbers of governors as in the present system. They are way above corporate or NHS Trust Board size.  Payment would imply further significant movement towards smaller, possibly less representative, governing bodies.  

· Implications for the public service ethos and relationships with the executive.  It should be noted that such governance failures as have occurred in higher education, though not for a number of years, have as a common feature failure of lay governors to act in a sufficiently independent and challenging way towards the executive. It should be said that such rare failures pale into insignificance in comparison with private sector corporate governance scandals which might indicate that paid non–executives are not necessarily a guarantee of better governance. 

· Implications for diversity and equality within the governing body

· A general principle that those that are remunerated carry a higher degree of liability and duty of care and therefore the implications for individuals

· The need to be very explicit about time commitment and to introduce a formal process of appraisal and performance management applicable to an employee and in some cases more rigorous selection methods

· The PR implications of introducing payment when those taking the decision will themselves directly benefit from it and the conflict of interest that this might give rise to

· If the chair only is to be paid the impact on governors who might contribute equal amounts of time or more – an option might be to pay the chair and a small number of members who chair principal governing body committees

· If chairs were to be paid some have suggested that the strength of the CUC voice would be diminished

It is sometimes suggested that, rather than pay individuals, compensation for time spent might be paid to employers as an inducement to them to release people.  This would be a matter for individual negotiation, of course, but this would not work well for those in self-employment.  Support of a non- financial nature is always possible.  This could include financial support for increased governor training, as well as access to secretarial support and IT facilities, space and mentoring arrangements which many governors value.
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